Prosecutorial Decision-Making and Racial/Ethnic
Disparities in the Federal Criminal Justice System:

Principles and Guidelines

A PROJECT OF THE BRENNAN CENTER FOR
JUSTICE AT NYU SCHOOL OF LAW AND THE
NATIONAL INSTITUTE FOR LAW AND EQUITY"

SIGNATCRIES

BUCK BUCHANAN
U8, Altorney, 1997.2001

Northern District of Mississippi

WAYNE A. BUDD
Associate Attorney General of the United States, 1992-1993
LS. Attorney. 1989.1882,

District of Massachusetts

JANICE MCKENZIE COLE

U.S. Atterney, 1994-2001

Eastern District of North Caroling
VERONICA F. COLEMAN-DAVIS
U8, Attorney, 1993-2001

Western Distnict of Tepnessee

SAUL A. GREEN

U.5. Attorrey, 19942001

Eastern District of Michigan

BRIAN A, JACKSON

Associate Depuly Atlorney Generat, 19981999
U.S. Attorney, 2001,

Middle District of Louisiana

B. TOGD JONES

LLS. Atlornay, 1998-2001

District of Minnesota

GAYNELLE GRIFFIN JONES
U.S. Attorney, 1993-1997

Southern District of Texas

SHERRY 8. MATTEUCCH

U.S. Attorney. 1993.2001

Gistrict of Montana

FEDERAL SENTENCING REPORTER -

WAYNE 5. MCKENZIE

[Hrectar, Prosecution and Racial Justice Program,
Vera Institute of Justice

immediate Past President,

Mational Black Prosecutors Assoclation

JOSE DE JESUS RIVERA
LS. Attorrey, 1998.2001

District of Arizona

FREDERICK W, THIEMAN
U.S. Attorney, 1993-1997

Western District of Pennsyivania

QUENTON WHITE
U8, Attorney, 2000-2001

Middie District of Tennessee

SHARON J. ZEALEY
U.S. Attorney, 1997-2001

Southern District of Ohie

The United States Aftorney is the representative not of an
ordinary party te o controversy, but of & sovereignty whose
obligation to govern impartially is as compelling as its obliga-
tion te govern at all; and whose interest, therefore, in a
criminal prosecution is not that it shall win a case, but that
Justice shall be done. As such, he is in o peeuliar and very defi-
nite sense the servant of the law, the twofold aim of which is
that guilt shall not escape or innocence suffer. He may prose-
cute with earnestness and vigor —indeed, he should do sa.
But, while he may sirike hard Blows, he is not at liberty Lo
strike foul anes, It is as much his duty to refrain from
improper methods calculated to produce & wrongful conviction
as it is to use every legitimale means io bring about a just one.

—1.5. Supreme Court Justice Sutherland,
Berger v. United Siates, 295 U.8, 78, 88 {1935)

Federal prosecutors are respected members of o respected pro-
fession. Despite an oconsional missiep, the excellence of their
work abundantly fustifies the presumption that “they have
properly discharged their official duties.” Nevertheless, the
possibility that political or racial animosity may infect a desi-
ston to institute criminal proceedings cannot be ignored. For
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that reason, it has long been setiled that the prosecutor’s
bread discretion to determing when criminal charges should
be filed is not compleiely unbridied.

—1}.5. Supreme Court Justice Stevens, dissenting,
United States v, Anmstrong,
517 1.5, 456, 476 (citations omitted)

PREAMBLE

Our country was founded on the principle that all are cre-
ated equal. We are a nation of laws that promete liberty
and justice for all without regard to race, ethwic origin,
religion, creed, or gender. We are mindful that our
nation’s raciat history has sorely tested those beliefs of
equality, liberty, and justice, and that there should be no
reomn for the vestiges of racial or ethnic discrimination in
our crimminal justice systern.

The federa: criminal justice systens is often viewed
with great distrust because of the disproportionate num-
bers of African Americans, Hispanics, American Indians,
and other racial o7 ethnic minorities in our jails and
prisons—and especially because of the disproportionate
severity in their sentences. The role of the federal prosecu-
tor in the system is one of gatekeeper to ensure that as
s/he “strike}s] hard blows™ in the name of justice.” s/he
does =0 in a manner that is fair and free from racialfethnic
bias or stereotyping. Doing what is just is not measured
simply by the number of convictions chiained but also by
the public’s trust that the U.5. Attorney seeks and dedines
prosecutions based upon taw, justice, and equality.

As former U.S. Atlorneys, we know that the men and
women who are the legal representatives of the U5, gov-
pmment pursue the highest ethical standards with the
goal of protecting our cormnrunities and preserving the
nile of law. However, existing federal prosecutorial guide-
lines do not adequately address imwarrazsited ractal jethnic
disparities in the criminal justice system or propose Ways
in which prosecutors may reduce such dispart ties.?

We introduce these principles and guidelines notasa
cure-ail for racial jethnic and sodial inequalities butasa
way to begin the process of eiminating unwarranted
ractaljethnic disparities in the federal criminal justice
system. Leadership from the top, by each U.S. Attorney,
imust set the tone for equal justice under the law, and the
following principles and guidelines are intended to chal-
lenge and encourage ali federal prosecutors to take action
within their spheres of influence to ensure that law
enforcement priorities and initiatives, charging decisions,
and sentencing recommendations are not influenced by
racial/ethnic bias or stercotyping, and do niot exacerbate
unnecessary disparate effects of facially neutral laws or
policies.

1t is against this backdrop that we trust our colleagues
will recognize the need to increase public confidence in the
fairness of the federal criminal justice system, will embrace
these principles and guidelines, and will promote them
wilhin their offices and law enforcement communities.
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GENERAL PRINCIPLES OF EQUAL JUSTICE

. The pursuit of justice requires the fair application
of the law to ensure public confidence and trustin
the crimninal justice systern.

. Justice means observing the highest ethical stan-
dards by ensuring that racial bias and stereotyping
de not play a role in federal prosecutions.

. Fairness and equality demand that similarly situated
defendants be freated equally and that unwarranted
racially disparate impact be eliminated.

+  Prosecutorial decision-making should be weli-rea-
soned and transparent.

GUIDANCE ON REDUCING RACIAL/ETHNIC
DISPARITIES IN FEDERAL PROSECUTIONS

I. Prosecutorial Decision-making

. The U.$, Atiorney shouid be conscious of putental
racially disparate impact when setting district prose-
cution prierites.

. The 1.3, Attarney should consider statistical evi-
dence of community crime indicators and
qualitative evidence of community concerns in set-
ting prosecution priorities and initiatives.

. The U.S. Attorney should be proactive in his/her
jeadership and partmership with law enforcement
agencies to prevent raciat and ethnic bias and
ensure that similarly situated defendants receive
sirnitar charges and sentences.

. The U.S. Attorney should consider the racial effects
of his/her charging and dispesition policies and
ensure that racialiy disparate effects are tolerated
only where strongly justified by legitimate law
enforcement needs,

Comment: The conscious, informed exercise of prosecu-
torial discretion should mitigate the illegitimate use of
race/ethnicity, incuding stereotypes or proxies for
race/ethnicity (such as class/socio-econornic status or geog-
raphy}, in decision-making. Well-reasoned discretionary
deasions should avoid unwarranted racialiy fethnically dis-
parate effects of factally neutral policies.

The U.5. Attorney has broad jurisdiction and cannot be
invalved in every case brought by the prosecutors i their
offices. However, as the leaders of federal law enforcernent
in their districts, the priorities, policies, and missions
established by U.8. Attorneys carry great weight with oth-
ers. U.S. Attorneys set many priorities during their tenure.
State and federal strect crime initiatives often marginalize
federal resources that could be focused on crime that the
U.S. Attorney is well-suited to prosecute, such as redlining
by banks, envirerimental dumping m poot neighborhoods,
and gun or drug tafficking as opposed to street crimes
such as simple possession of drugs or illegal firearms.

Prosecutors must weigh multiple factors in determin-
ing prosecution policies and priorities. Such factors
include: legislative mandates, Depariment of justice initia-
tives, human and fnancial resources, local law
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enfercement priorities, and community priorities. in
weighing pricrities, prosecutors should avoid racial bias at
all stages in the prosecuterial decision-making process.
They must use their best judgment in pursuit of justice by
making conscious and informed use of their discretion in
order to eliminate the illegitimate use of race In setting
prosecution priorities.

tn addition to evaluating the racial impact of prosecutor-
ial priotities, every U.S. Attorney should review hisfher
office’s charging, plea, and sentence recommendation poli-
cies and ask the following questions: “Is this policy forused
predominantly in a particular raciaf or ethnic group com-
raunity?” and “Is the focus justified because crime data and
community members demand the rescurces of the federal
government®” in response, the U.S, Aftorney may establish
additional policies, such as setting minimum drug quantity
guidelines for crack cocaine prosecution in a medium-
sized city, where cases involving small quantities can be
adequately prosecuted by local and state law enforcement.

The U.5. Attorney should establish pericdic review of
prosecutorial charging, ples, and sentencing decisions o
ask tough guesticns about the role race may or may not
have played in the decision to presecute. This will help
ensure that their staff and sk forces are consciously mak-
ing decisions that treat similarly situated defendants the
sarme. This recormmendation to periedically review the
decisions of the U.S. Attorniey's Office applies as much to
lenient treatment as it does to harsh treatment.

1t Law Enforcement/Task Forces

« The U.5. Attorney should provide oversight of all
law enforcernent task forces operating under
his/her jurisdiction and encourage diversity of
membership, leadership, policymakers, and deci-
sion-makers in each task force enterprise.

+ The 11.5. Attorney should charge task forces with
the obligation to consciously review their rationales
for conducting or declining to conduct investiga-
tions in order to eliminate racially disparate
treatrnent and effects.

Comment:  U.S. Attorneys have sole responsibility to
determine what cases to prosecute. Accordingly, U.S.
Attorneys in their parmership with law enforcement can-
not lose sight of their zole as gatekeepers with
responsiblity to screen cases for and to prevent racial dis-
parities.

The U.5. Attorney is the top federal law enforcement
official in: the district and should lead the way in making
ceriain that law enforcement task force membership
reflects the diversity of the comunities the task force
serves. The U.S, Attarney has the obligation to ensure that
Assistant United States Attorneys and task force members
understand the negative effects of racial bias and stereo-
typing in law enforcement operations—including
ineffective critme prevention. Each initial legal briefing to
task force members should inciude 2 reminder and affir-
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mation of the requirernent of equal treatment of similarly
situated individuals, regardiess of race or ethnicity.

NI, Training

+ Al training of federal prosecutors should incorpo-
rate education about the role of racism in our
history and criminal justice system.

. The U.S. Attorney should provide training to ail
supervisors, attorneys, and other staff that is spedifi-
cally directed toward elimirating racial bias ané racial
stereotyping i recruitment, hiriag, retention, promo-
tion, supervision, and prosecutorial decision-making.

« The 1.8, Attorney should provide or advocate for
racial disparity/profiling training for law enforce-
ment agencies and advocate conditioning the
receipt of federal funding for law enforcement
efforts on agents’ partcipation in such taining.

Comment: Eliminating racial bias, racial stereotyping,
and disparate racial effects from prosecution requires rais-
ing conscicusness and awareness aboul the rele and
history of race in discretionary decision-making.

‘The U.5. Attorney should identify and advocate for racial
disparity/profiling training resources, including fraiming at
the National Advocacy Center, in order to provide orienta-
tion and education to new and experienced staff about the
negative effects of racial profiling and stereotyping in prese-
cutorial and law enforcement decisions. There is successful
precedent in at least one jurisdiction conditioning the
receipt of federal funds by state and local law enforcement
agencies upon the completion of racial profiling waining for
state and lacal law enforcement officers, The U.S. Attorney
can and should help identify opportunities for law enforce-
ment education and training {e.g., through Byrne grant
funding, Department of Justice Bureau of Justice Assistance
funding, or funding for High Intensity Drug Trafficking
Areas (HIDTA}, .

V. Managemeni/Atcountability

+ The U.5. Attorney should support office policies
that ensure diversity among his/her professional
and support stafl, inchuding the active recruitment,
hiring, retention, and premotion of African-Amer-
cans, Hispanics, American Indians, and other racial
and ethnic minerities.

+  Every prosecutor should review his/her own per-
sonal beliefs and biases, including use of racial and
ethiric stereotypes or use of proxies for race and eth-
nicity (such as class/socio-economic status or
geography).

-+ The U.S. Attorney should take affirmative steps to
eliminate ractal/ethnic bias or stereotyping that is
within his/her control and supervision.

- Asan internal office management tool, the U.S.
Attorney shouid collect and analyze quantitative and
qualitative data on the race and ethniciiy of the
defendant and victim at each stage of prosecution,
including but not limited to: cage intale, bail
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requests, declinations, selection of charges, diver-
sion from prosecution or incarceration, plea offers,
sentencing recommendations, fast-track sentenc
ing, and use of alternative sanctions. Such data
need rat be public, but may provide the U.S, Attor-
ney with data on individual prosecutions and in the
aggregate to identfy any systemic racial disparities,
ensure unbiased prosecutorial decision-making,
and reduce unwarranted racially or ethnically dis-
parate effects in the future.

. Asan external office management toal, the Executive
Office for United States Attorneys should, during
routine evaluations and reviews of U.5. Attorney’'s
Offices, analyze the race and ethnicity of the defen-
dant and victim at each stage of prosecution,
including but not limited to! case intake, bail
requests, declinations, selection of charges, diversicn
from prosecution oF incarceration, plea offers, sen-
tencing recommendations, fast-track sentendng, and
use of alternative sanctions in order to ensure consis-
tency in applying the law and prosecutorial policies.

Comment: Office recordkecping, data analysis, and
oversight can ensure diversity in hiring, recruitment,
retention, and promotion; careful consideration of the
racial effects of strategic planning and prosecution priori-
ties; and a culture of understanding of the benefits of
addressing racial disparities in prosecution.

Qur society has long struggled to ensure racial equality,
yet African Americans, Hispanics, and American Indlans
are disproportionately represented in our jails and pris-
ons. They have also been disproportionately represented
in prosecutors’ offices. The g4 federal Judicial Districts
are unigue in many ways, but they all encompass diverse
populations. U.S. Attomeys have a responsibility to hire
qualified staff that zeflect the diverse communities they
serve, Public confidence in our justice system is vital to
our ability to ensure that justice s done.

10.5. Attorneys have an independent obligation to
ensure that all those employed by the office, regardless of
race, do not make decisions based on race or stereotypes.
Introspection is a difficult task, as ne one intends to bring
prosecutions based solely upon race. Prosecutors need to
consciously ask themselves the question, “If the defendant
was of a different Tace or ethuicity, would | seek the same
penalty?”

Given existing correlations between race and class,
decisions to rrget only poor neighborhoods for street
drug sales and ignoring drug sales and drug use in afflu-
ent neighborhoods ensures that most drug arTests will be
of racial or ethnic minorities, Assistant U.S. Attorneys
{"AUSAs") shoutd be able to explain their charging dedi-
sions to their supervisors when there are racial or ethnic
disparities in charging and dispositions.

Management must regularly inspect the work of the
U.S. Atterney’s Office to ensare that the U.5. Attormey’s
expectations are being met. The goal of good management
is to ensure that the mission of the organization is being
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accomplished within the rules and regulations. If the U 5.
Attorney expects AUSAs and law enforcement to bring
prosecutions that are free from racial bias, then the U.S.
Attorney must have somme mechanism in place to deter-
mine that the policies against race-based use of discretion
are effective. The Department of Justice has instituted
strategic planning and continuing education for all man-
agers, including the U.$. Atterney and all senior
managers. The Department of Justice Evaluation and
Review Teams are but one tool that could be used to meas-
are the effective management of 1.5, Attorney’s Offices.

V. Community

. The U.S. Attorney should meet with community
tmembers, including members of the bar and crimi-
nal justice professionals, to obtain their input on
crime problems and effective solutions.

. The U.5. Attorney should adopt measures that allow
lay community mernbers to voice theix concerns
about real or percedved disparate treatment in prose-
cutorial policies and disparities in their final results.

Comment: The perception of fairness is as imporiant as
the exercise of fairness. U.$. Attorneys should recognize
the roles of community members and stakeholders in
apprising the U.5. Attorney of the community impact of
office policies and discretionary decisions.

U.S. Attorneys are selected both for their legal acumen
and their standing in the community. The U.S, Attorney is
often required o bring tough and unpopular prosecu-
tions, and having the trust and confidence of community
members is an important goal of the Department of fus-
Hce. [t is in the U.S. Attorney's interest that crime
prevention and intervention programs involve the com-
rmunity in making neighborhoods safe,

Vi. influencing Legislation/Pelicy

. Each U.S. Attorney has the affirmative obligation
ta raise the racially disparate effects of legislation
anrd pulicy with the Executive Office for United
States Attorneys, the Attorney General's Advisory
Cormmittee of United $tates Attorneys, and the
Department of Justice Office of Lepislative Affairs.

. The U.S. Attorney should advocate sentencing alter-
natives and reforms that lessen the impact on those
adversely affected by racial disparites in the federal
crimizal justice system.

Comment: The U.S. Attorney is the practitoner on the
ground level who sees firsthand the effect of legislation
that creates racial/ethnic disparities in sentencing. While
federal prosecutors face limits on their ability to play an
active role in legislative affairs, they should keep abreast of
pending legislative and policy developments that will
affect their role as enforcers of the law and should take
advantage of opportunities within the Department of Jus-
tice to address these issues.
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This project was mads possible through the gensrous support
of the Open Society Institute, for which the Brennan Center for
Justice at NYU Schoot of Law and the National institute for
Law and Equity are gratetul. Many dedicated individuals con-
trihuted their time and expertise to this project in numeraus
ways, from dratting an inftial set of guidelines to providing
invaluable advice and construetive criticism, The Brennan Cen-
ter for Justice and the National Institute for Law and Equity
extend their sincere thanks to the following individuals for their
suppori of this project and their commitment 1o equal justice:
Professor Rachei Barkow, Buck Buchanan, Janice McKenzie
Cole, Veronica F Coleman-Davis, Richard H. Deane, Jr, Donnie
Dixon, Saul A. Green, Terry Harris, B. Todd Jones, Doug Jones,
Gaynelle Griffin Jones, Raguiba LaBrie, Karia Lopez, Sherry S,
Matteucer, Luther Mercer I, Wayne S. MeKenzie, tose de Jesus
Rivera, Dan Verhine, and Sharon J. Zealey.

Berger v. Unied Slales, 285 U.S. 78, 88 {1935).

Existing gutdelines state only that a “person’s race, reiigion,
sex, national origin, or political association, activities or
beliefs” may not influence a federal prosecutor's decision
"whether to cornmence or recarmmend prosecution or take
other action against a person.” US, Dep’t of Justice, United
States Attorneys’ Manual, Title 9, Criminal Resource Manual,
Chapter 27, Principles of Federal Prosecution, 9-27.260,
“Initiating and Declining Charges—Impermissible Considara.
tions.” availgble at hitp//www.usdof.gov/usag/eousa/
foia_reading_room/usam/HHed 2 7merm htm#$-27.260
{last visted Nov. 17, 2006). Further commantary clarifies
that, “[o}f course,” in 2 case in which race or ethnicity “is
pertinent {o the offense (for exampie, in an imrmigration case
the fact that the oifender is not a United States national, or in
a civil rights case the fact that the victim and the oftender are
of different races), the provision waould not prohibit the pros.
seutor from considering it for the purpose intended by the
Congress.” .
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