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(NOTE: This Court wrote no full opinion in this case. Rather, the Court’s affirmance of the judgment of the
Appellate Division is based substantially on the reasons expressed in the written opinion below.)
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PER CURIAM

Following a plea of guilty to second-degree aggravated assault, Abdul Webster was sentenced to six years
imprisonment with an eighty-five percent period of parole ineligibility, imposed pursuant to the No Early Release
Act, N.J.S.A. 2C:43-7.2, (NERA). The issue before the Court is whether NERA permits commutation and work
credits to lessen a defendant’s period of parole ineligibility under the Act.

NERA is interpreted by the Parole Board to preclude application of commutation and work credits to the
“front end” of a sentence subject to NERA in order to lessen the period of parole ineligibility. Rather, the Parole
Board recognizes those credits as applicable only to the remaining base term or “back end” of a sentence. As a
result of the operation of the statutory sentence minimums, which effectively require a period of custody that is less
than the custodial term handed down by the sentencing court, the credits become of little or no substantive use to an
inmate, since the end of the period of parole ineligibility imposed under NERA will usually be co-terminus with the
maximum sentence pursuant to statute.

Webster appealed his sentence to the Appellate Division, arguing that the Parole Board’s interpretation of
NERA: 1) results in a denial of the benefit of credits to which the Parole Act, N.J.S.A. 30:4-123.51a, entitles him; 2)
is not required by NERA, which does not prohibit the application of commutation and work credits to reduce a
period of parole ineligibility imposed pursuant to the statute; 3) is not required by the Parole Act; 4) is contrary to
law; and 5) as a result, entitles him to either the elimination of his period of parole ineligibility under NERA or to a
declaration that commutation and work credits are applicable to reduce his parole disqualifier.

Webster’s challenge to the parole ineligibility calculation was not raised before the Parole Board as
required according to administrative law. Nonetheless, because the Parole Board filed an answering brief, the
Appellate Division considered the substance of Webster’s challenge in order to again clarify the interrelationship
between NERA and the Parole Act. In so doing, the panel affirmed Webster’s sentence, finding that the actions of
the Parole Board were consistent with the provisions of NERA and the Parole Act. The Appellate Division noted
that, although the Parole Act provides for an award of progressive time or commutation credits for continuous
orderly behavior in custody and for an award of work credits as compensation for an inmate’s employment in
“productive occupations” during that period of incarceration, it precludes the use of such credits to reduce any
judicial or statutory minimum. The court also cited a similar prohibition in the Administrative Code.

In its decision, the Appellate Division cited prior case law holding that the use of the term “not eligible for
parole” in a sentencing statute unquestionably denotes a mandatory minimum sentence and that a defendant does not
have a constitutionally protected liberty interest under the Due Process Clause of the Fourteenth Amendment in the
reduction of his or her sentence by application of commutation and work credits. The panel also cited another
related decision where it was determined that gap-time credit could not be utilized to reduce a period of parole
ineligibility imposed pursuant to NERA, noting the Legislature’s clear and unambiguous language providing that a
person convicted of a NERA offense must serve eighty-five percent of the sentence imposed before becoming
eligible for release.

The Appellate Division found no reason to diverge from the above referenced precedent in this case,
finding evidence of the Legislature’s clear intent when enacting NERA in 1997; therefore, the panel upheld



Webster’s sentence, unable to find any evidence in the statutory history of NERA or its language to support his
arguments. The Appellate Division also determined that if any conflict were to exist between NERA and the Parole
Act, NERA would prevail.

The Supreme Court granted certification.

HELD: Judgment of the Appellate Division is AFFIRMED substantially for the reasons expressed in Judge
Payne’s written opinion in the Appellate Division. If a sentence is subject to the No Early Release Act’s
mandatory- minimum-sentence provision, making Webster ineligible for parole during the first eighty-five
percent of his sentence, then commutation and work credits cannot be used to reduce that eighty-five
percent parole disqualifier.

CHIEF JUSTICE ZAZZALI and JUSTICES LONG, LaVECCHIA, ALBIN, WALLACE, RIVERA-
SOTO, and HOENS join in this PER CURIAM opinion.
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PER CURIAM
The judgment is affirmed, substantially for the
reasons expressed in Judge Payne’s opinion of the Appellate

Division, reported at 383 N.J. Super. 432 (2006).
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