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This term the United States Supreme Court has granted review in Rita v. United
States® and Claiborne v. United States.? Both cases arise from efforts by the appellate
courts to maintain the vitality of the Federal Sentencing Guidelines in the wake of United
States v. Booker.® Booker made the Sentencing Guidelines “effectively advisory,” and it
directed courts of appeals to review sentences not for compliance with the Guidelines, but
for reasonableness in light of 18 U.S.C. 8 3553(a). Booker gave little guidance on how to
implement review for reasonableness; left to their own devices, the courts of appeals have
developed doctrines that, according to the defendants in Rita and Claiborne, functionally
return the Guidelines to their mandatory status.

This article provides a critical assessment of the work of the courts of appeals
when conducting reasonableness review after Booker. Most circuits have afforded a
presumption of reasonableness to within-Guidelines sentences and required a variance
from the Guidelines to be supported by a justification proportionate to the variance. (Rita
and Claiborne address these practices.) Moreover, in an effort to avoid the appearance of
judicial policy making, the courts of appeals have generally refused to question guideline
provisions, instead focusing their reasonableness determinations solely on the specific

facts of each case. As a result, some appellate courts now act essentially as super-district
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courts, devoting efforts to second-guessing the factual findings and sentencing judgments
of district courts rather than developing principles that could be applied in future cases.

I Reasonableness as a Standard of Review

In Booker, the Court extended Blakely v. Washington to the Federal Sentencing
Guidelines, holding that the Sixth Amendment is violated when a defendant’s sentence is
increased based on facts found by a judge under the mandatory Federal Guidelines. In its
remedial opinion, the Booker Court declared that the Guidelines were merely advisory,
and that district courts should consider not only the Guidelines, but also the other factors
in 18 U.S.C. § 3553(a) in imposing sentence.* The Court further held that the courts of
appeals’ role would be to review these sentences for reasonableness “with regard to §
3553(a),” explaining that the provisions of § 3553(a) as well as the reasons given by the
district court should guide the appellate courts in determining whether a sentence is
unreasonable.> The Supreme Court did not define the term reasonableness nor explain
what might constitute a reasonable sentence.®

Faced with this void, the courts of appeals have developed doctrines and practices
that tend to preserve the primacy of the Guidelines. When a sentence is challenged as
unreasonable, the courts of appeals have not asked only whether the sentence is
substantively reasonable — that is whether, in light of all the evidence, a reasonable
district judge could have imposed the challenged sentence in light of the provisions of
3553(a). They have focused also on the district court’s reasons for the sentence.” Even if
a sentence may be substantively reasonable, the sentence will be vacated if the reasons

stated by the district court do not satisfy the court of appeals.®
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Seven courts of appeals have afforded a presumption of reasonableness to within-
Guidelines sentences.® These courts will sustain a sentence outside the Guidelines only if
the district court expressly gives an appropriate justification for the deviation from the
Guidelines.”® A within-Guidelines sentence, by contrast, will be sustained even if the
district court failed to provide a reason justifying the sentence, unless the party
challenging the sentence points to circumstances establishing the unreasonableness of the
sentence.™

The appropriateness of this presumption is the question presented in Rita.> In
that case, Rita was convicted of obstruction of justice and lying to a grand jury and
federal officers. The presentence report calculated a Guidelines range of 33-41 months.
Rita did not challenge that calculation, but he moved for a below-Guideline sentence
based on his long service in the military, his poor health, and the risk that he would be
subject to abuse at the hands of other prisoners whom he had helped prosecute. The
district court concluded that these reasons did not warrant a variance from the Guideline
range, and it sentenced Rita to 33 months of imprisonment. The court’s only mention of
§ 3553 was that “under 3553, certainly the public needs to be protected.”*® The Fourth
Circuit affirmed. It explained that a sentence imposed within the Guidelines range is
“presumptively reasonable,” and it stated that the district court had adequately considered
the factors set forth in § 3553(a).**

The principal justification given by the courts and the government for the
presumption of reasonableness is that the U.S. Sentencing Commission fashioned the
Guidelines after years of study and it did so by taking all of the other § 3553(a) factors

into account.’® But this is not a basis to presume that each and every Guideline



reasonably implements these statutory factors or that each and every Guideline sentence
reasonably effectuates these standards. Rather, it is a justification for a court to generally
defer to a guideline that it concludes is reasonable, even if the court would have
promulgated a different (reasonable) guideline based on its own independent assessment
of the § 3553 factors.

This is the teaching of administrative law. Under Chevron®® and Skidmore'” a
court must defer to an agency’s reasonable interpretation of a statute. But the court is not
required to assume — indeed it has a duty not to assume — that the interpretation is
reasonable; it must conduct an independent evaluation of the agency’s interpretation for
reasonableness.’® And over the years, rules that were the product of an agency’s balance
of statutory interests have been vacated on the ground that the agency struck an
unreasonable balance or failed to justify the balance that it struck.®

The Commission’s work is not entitled to special treatment or a special
presumption. As an agency subject to a variety of proper (and perhaps improper)
influences, it can just as easily give unreasonable weight to a statutory factor, consider an
inappropriate factor, or ignore a factor as the next agency. But the courts of appeals
applying the presumption of reasonableness have not evaluated the reasonableness of
particular Guidelines with respect to § 3553. They have not examined the reasons given
by the Commission in prescribing a particular Guideline or otherwise questioned whether
that Guideline is a reasonable implementation of § 3553(a). Instead, those courts have
operated on an assumption that the Guidelines, in all cases and on all sets of facts, are

reasonable implementations of § 3553(a).



An assumption of reasonableness seems particularly unwarranted in the
sentencing context and in light of the Commission’s statutory mandates. For one thing,
the Commission is not required to consider all the § 3553(a) factors. The only § 3553(a)
factor that the Commission is explicitly directed to consider is § 3553(a)(2).*° And the
Commission has not even done that in a clear and clearly defensible way. The
Commission has explained that, in designing the initial Guidelines, it did not
independently weigh the 8 3553(a)(2) factors, but instead elected to use empirical
evidence of past sentencing practice in order to avoid “the practical and philosophical
problems” attendant with selecting between the punishment purposes articulated in 8§
3553(a)(2).%

To be sure, the Commission is required to consider some of the elements of the
other 8§ 3553(a) factors. For example, 8 3553(a)(6)’s directive to avoid unwarranted
disparity is almost certainly accounted for by 28 U.S.C. § 991(b)(1)(B), which directs the
Commission to establish sentencing practices that “avoid[] unwarranted sentencing
disparities” among defendants who are convicted of similar crimes and have similar
records. And although the Commission is not directed to consider § 3553(a)(1)’s general
admonition to account for the “history and characteristics of the defendant,” the
Commission’s statutory instructions require it to consider aspects of the background of all
defendants — considering characteristics such as age, education, vocational skills, mental
and emotional condition, physical condition, previous employment record, and
community and family ties.” The Commission has elected to classify all of these
considerations as “not ordinarily relevant” for purposes of the Guidelines® — a

conclusion that cannot be characterized as obviously reasonable.*



In addition, as generalizations meant to apply to all criminal sentences, the
Guidelines by their nature fail to account for the 8§ 3553 factors that are framed in terms
of considerations for a particular defendant.?® Significantly, the Commission was not
instructed to consider, nor could it sensibly construct general guidelines to account for,
the parsimony provision § 3553(a) requiring that a court to impose “a sentence sufficient,
but not greater than necessary” to serve the purposes of sentencing in a particular case.

In light of these considerations, a court of appeals should not blindly accord a
sentence within a particular guideline a presumption of reasonableness. Such a
presumption is a crude device that necessarily cannot reflect either the nuanced
instructions of 8 3553(a), nor the nuanced realities of how the Guidelines get applied to
the unique facts of every unique case.

1. Appellate Review of Fact, Not Law

Claiborne presents a different, though related, issue. Every circuit has held that a
district court must calculate the Guidelines and, if it decides to impose a sentence outside
that range, provide a reasoned justification for any deviation. Eight circuits have gone
even further, holding that the larger the variance between a judge’s sentence and the
Guidelines sentence, the more “compelling” the justification based on factors in section §
3553(a) must be.”® The Eighth Circuit applied that principle in Claiborne. Claiborne
pled guilty to two drug offenses. The Guidelines calculation yielded a range of 37-46
months, but the district court imposed a sentence of 15 months based on “Claiborne’s
lack of criminal history, young age, the small quantity of drugs involved, and the court’s
opinion that Claiborne was not likely to commit similar crimes in the future.”?” The

Eighth Circuit vacated the sentence, explaining that Claiborne’s sentence was an



“extraordinary variance” requiring an “extraordinary justification” and that the reasons
offered by the district court were insufficient.

In imposing this sort of proportionality requirement, circuit courts have
recharacterized Booker’s holding. Booker held that for all sentences the salient question
is whether the imposed sentence is “unreasonable with respect to § 3553(a).”?® But under
the standard employed in Claiborne, the question for a sentence outside the Guidelines is
not whether the sentence is reasonable with respect to 8 3553; rather it is whether the
sentence is reasonable with respect to the Guidelines.

Aside from raising this proportionality issue, Claiborne provides an interesting
example of an attempt to constrain the deference to district courts inherent in the
reasonableness standard. Under the reasonableness standard, a court of appeals that
disagrees with the district court’s sentence still should not vacate that sentence if is based
on a reasonable application of § 3553 to the facts found by the district court. But some
courts have circumvented this deferential standard by challenging the district court’s
factual findings. For example, in United States v. Davis, the Sixth Circuit vacated a
below-Guideline sentence, in part, because it disagreed with the sentencing judge’s
factual finding that the defendant — who committed the crime fourteen years before the
sentencing proceeding — had been “rehabilitated . . . by the passage of time.”?*
Although the record reflected that the defendant had not “had any contact with the law”
in the fourteen years since he had committed the offense,* the Sixth Circuit complained
that the sentencing court had “not point[ed] to any evidence of rehabilitation in the

record.”!



In Claiborne, the Eighth Circuit went even further. It did not simply reject the
district court’s factual findings as unsupported by the evidence; the court made
affirmative factual findings of its own. The Eighth Circuit vacated and remanded a
below-Guideline sentence based on its own factual finding that “it is a fair inference that
Claiborne distributed additional quantities of cocaine during the six months between the
two occasions” that formed the basis of the indictment in the case.*

The preoccupation with facts in Claiborne is part of a larger trend in appellate
sentencing decisions to fixate only on the facts. One of the principle reasons that courts
of appeals issue opinions is to provide guidance to help lower courts decide future cases.
But, aside from rules reasserting the importance of the Guidelines, such as the
presumption of reasonableness for guideline sentences and the extraordinary variance
justification requirement, post-Booker appellate opinions rarely provide such guidance.®
Instead, they tend to focus exclusively on the specific facts of the case under review.

The Eighth Circuit’s recent opinion in United States v. Wadena® is a good
example of the fact-specific nature of appellate sentencing review, even when the court is
affirming a sentencing outside the Guidelines. In that case, the district court departed
from the sentencing range of 18-24 months of imprisonment recommended by the
Guidelines and imposed a sentence of five years of probation based on the defendant’s
chronic health conditions and the need to care for his son suffering from fetal alcohol
syndrome. On appeal, the Government argued that previous Eighth Circuit decisions
established a general rule that a sentence of probation was unreasonable where the
Guidelines recommended imprisonment. The Eighth Circuit rejected the Government’s

suggested rule in a lengthy fact-laden opinion. The court distinguished the earlier cases,



noting that although several of the defendants in those cases had suffered from poor
health, including heart disease and diabetes, Wadena’s health condition was more severe
than theirs — specifically, Wadena required three dialysis treatments per week — and
that those defendants did not have sole caretaking responsibility for dependents “with the
same kind of needs” as Wadena’s son.

The focus on the particular facts of the case may be attributable in part to the
nature of reasonableness review. (As has been well documented in the Fourth
Amendment context, fashioning broadly applicable policies about reasonableness is no
easy task.)) But the appellate courts’ hesitation to make broadly applicable
pronouncements also appears to be part of a larger effort by the appellate courts to avoid
the appearance of judicial policy making. This effort can be seen in the courts’ insistence
that sentences not be based on a sentencing court’s disagreement with the policy
decisions of the Guidelines® or on facts that might affect sentences of more than a small
number of defendants.®® For example, in United States v. Wallace, the Seventh Circuit’s
chastised a district court for imposing a below-guideline sentence based, in part, on its
conclusion that the defendant’s culpability was overstated by the Guidelines’ use of
intended loss rather than actual loss.*” The Seventh Circuit explained that it was:

troubled by the fact that the judge said that she thought that
culpability should be measured by actual loss rather than intended
loss. This was not an appropriate consideration, as the guidelines
have already made the judgment that intended loss is what counts.
Every defendant who commits a financial crime and gets away

with only some of the money will make exactly the same argument
... this is an attribute common to all defendants.*®

Some courts of appeals have justified their restrictions of district court discretion

on the grounds that they will promote sentencing uniformity. Others have reasoned that



these restrictions are necessary in order to ensure that sentences do not conflict with
congressional intent. Both of these explanations are problematic.

The uniformity rationale has two main flaws. The first is that it prioritizes
uniformity — which is but one of the § 3553(a) factors — above the others. The second
is that, in encouraging district courts to sentence below the Guidelines based only on
facts that seem relatively unique, the courts are creating a system for below guideline
sentences that defies standardization. Assuming there is, for example, a widely shared
sense by district courts that the sentence disparities between defendants convicted for
crack cocaine offenses and powder cocaine offenses are unjustified, uniformity may be
better served by allowing judges to state explicitly their disagreement with the advisory
guideline ranges and impose lower sentences. By telling district courts that they can
impose lower sentences only when they can point to some unique fact, the courts of
appeals may be creating a system where district court judges will impose lower sentences
for all crack cocaine offenders on the basis of arguably unique facts, but will not reduce
sentences for defendants who have committed other offenses even when there are
comparably unique circumstances.

The congressional intent rationale is equally problematic. For one thing, the
courts of appeals have ignored the well-established legal standards for interpreting
congressional intent. For example, in United States v. Castillo,* the Second Circuit
concluded that a district court’s decision to sentence a defendant based on a ratio of 20:1
instead of the 100:1 ratio reflected in the Guidelines conflicted with congressional intent.
Although the Commission itself has repeatedly recommended that the 100:1 ratio be

abandoned, the court claimed that Congress had revealed its intent to retain the ratio by

10



failing to enact legislation reducing the 100:1 Guideline disparity between sentences for
crack and sentences for powder cocaine.*® The court also cited a House committee report
issued in 1995 — eight years after the adoption of the 100:1 ratio — that rejected the
Commission’s recommendation that crack and cocaine be treated equally,”* and a
presidential signing statement from 1995, in which the President stated that it would be
inappropriate to reduce drastically the sentences for crack.*? But neither of these sources
demonstrate an intent to reject the 20:1 ratio; they reflect only the refusal to treat cocaine
and crack equally. Nor is Congress’s failure to amend the 100:1 ratio probative of
congressional intent with respect to the 20:1 ratio. The Supreme Court has expressly
held that, when, as in the case with the 100:1 ratio, Congress has not substantially revised
the relevant statutory scheme, congressional silence does not represent ratification of a
rule.*® And just as Congress’s failure to act with respect to the crack powder cocaine
disparity cannot be assumed to reflect Congressional approval of that ratio, so too does
Congress’s general power to revise or amend the Commission’s modification of the
Guidelines™ fail to demonstrate that the Commission’s policy judgments embodied in the
Guidelines actually reflect the policy judgments of Congress.

Perhaps more important, the courts of appeals’ decisions to limit judicial
discretion to “sentences based on the specific facts of the case”® has important Sixth
Amendment ramifications. The Booker constitutional decision stated that, under the
mandatory Guidelines regime, allowing a judge to find facts that exposed a defendant to a
higher maximum sentence under the Guidelines violates that defendant’s “right to have
the jury find the existence of ‘any particular fact’ that the law makes essential to his

punishment.”*® The Booker remedy opinion stated that this Sixth Amendment violation
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could be cured by affording district court judges the discretion to sentence outside the
Guidelines.*” By limiting that discretion to cases where district courts find unique,
individualized factual circumstances, the courts of appeals have created a system of
appellate review that potentially violates the Sixth Amendment. Appellate courts still
require district court to perform all Guideline calculations — including all upward
adjustments to an offender’s base offense level based on judge-found facts. In
prohibiting district courts from imposing sentences outside the guideline range for
offenders whose history, characteristics, and offense details resemble those of the typical
defendant, the courts of appeals are denying the more typical offenders the right to have
the jury find the existence of any fact that district courts used in their Guidelines
calculation to increase base offense levels. In other words, these typical defendants are
still being sentenced under a mandatory regime. By using their reasonableness review to
place these limitations on the district courts, the courts of appeals have, in effect, largely
circumvented the constitutional holding in Booker.*®

I11.  Explaining Appellate Court Intransigence

The practices being challenged in Claiborne and Rita can be seen as part of a
larger pattern of resistance by the courts of appeals to the Supreme Court’s efforts to
reconstruct the law of sentencing. Following Apprendi, the courts of appeals
unanimously held that the Guidelines were intact, concluding that, by using the term
“statutory maximum?” the Court deliberately limited its decision to maximum sentences
permitted by statute, not the Guidelines.** That reasoning was no longer sound after
Blakely, which held that “the ‘statutory maximum’ for Apprendi purposes is the

maximum sentence a judge may impose solely on the basis of the facts reflected in the
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jury verdict or admitted by the defendant.”*

After all, the mandatory Guidelines
prescribed maximum sentences that the judge could impose based solely on the jury’s
findings of fact but permitted the judge to impose higher sentences based on his own
finding of facts. But only two circuits, the Seventh and the Ninth, acknowledged that
Blakely spelled the Guidelines’ doom — and both of those decisions were divided.”® Six
circuits — the Second, Fourth, Fifth, Sixth, Tenth, and Eleventh — held that Blakely did
not affect the Guidelines.®® (The Third, Eighth, and D.C. Circuits avoided ruling on the
issue.”®) The presumption of reasonableness and the extraordinary variance justification
requirements appear to be just the latest round of resistance on the part of the courts of
appeals to the Supreme Court’s Sixth Amendment sentencing jurisprudence.

A body of political science literature suggests that lower courts ordinarily act in
accordance with the preferences expressed by the Supreme Court, out of either a desire to

follow the law or a fear of reversal.>

But when a Supreme Court’s decision is ambiguous
or the chance of review is low, lower courts have a tendency to render decisions based
more on their own preferences than on a desire to further the Court’s intent.”> In the
absence of clear guidance by the Supreme Court or the likelihood of Court review,
“lower court judges may interpret cases consistently with Supreme Court intent only
when they agree with the policy or are indifferent to it.”®

Both of those conditions are present here. Appellate judges have openly
complained about the ambiguity and inconsistency of the two Booker opinions.”” And
given the sheer volume of sentencing decisions and the shrinking Supreme Court docket,

the chance of Supreme Court review must have seemed low, at least before the certiorari

grants in Rita and Claiborne. Indeed, given the large increase in the appellate sentencing
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workload after the Court’s decision in Booker, the courts of appeals judges may have
been predisposed against the decision even if they were not ideologically opposed to the
Court’s new sentencing jurisprudence.

Rita and Claiborne provide the opportunity for the Court to provide much needed
guidance to litigators and lower courts. If the Court adheres to what it intimated in
Booker — that the Guidelines are merely advisory and the only question for courts of
appeals is whether the sentence is a reasonable implementation of the § 3553(a) factors
— the Court must state that conclusion unambiguously and forcefully. Otherwise, the
Court can expect to see the courts of appeals gravitate once again to the Guidelines. Of
course, if there are five votes to affirm in these cases, then the Court need not worry
about encouraging appellate compliance with its Sixth Amendment jurisprudence,

because the courts of appeals will have, in the most basic sense, gotten it right.
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