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Preface

As average sentence lengths have increased and spending on prisons
and incarceration has risen, many have begun to question whether we
are punishing one segment of the criminal population—low-level
drug offenders—too harshly. Indeed, some ballot initiatives, such as
Proposition 36 in California and Proposition 200 in Arizona, suc-
ceeded in part because voters agreed with these perceptions. These
trends beg the question of how many low-level drug offenders end up
in prison and what course of events led them to receive a prison sen-
tence. In this report, we examine the original arrest charge(s), filing
charge(s), plea-bargaining processes, and criminal histories of offend-
ers who ultimately ended up in California and Arizona prisons on
low-level drug charges. Although many thousands of offenders receive
jail sentences for low-level drug offenses, we examine only prison sen-
tences in this report.

This research was supported by a grant from the Substance
Abuse Policy Research Program (SAPRP) of the Robert Wood John-
son Foundation. The RAND Corporation and Arizona State Uni-
versity conducted the research in partnership. This book extends a
line of research that RAND has been instrumental in developing.
Other recent examples of RAND’s work in sentencing include the
following:

* Jonathan P. Caulkins, C. Peter Rydell, William Schwabe, and
James R. Chiesa, Mandatory Minimum Drug Sentences: Throw-
ing Away the Key or the Taxpayers’ Money? MR-827-DPRC,
1997
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* Peter W. Greenwood, Karyn E. Model, C. Peter Rydell, and
James R. Chiesa, Diverting Children from a Life of Crime: Meas-
uring Costs and Benefits, MR-699-1-UCB/RC/IF, 1998

* Lynn A. Karoly, Peter W. Greenwood, Susan S. Everingham, Jill
Hoube, M. Rebecca Kilburn, C. Peter Rydell, Matthew R.
Sanders, James R. Chiesa, Investing in Our Children: What We
Know and Don’t Know About the Costs and Benefits of Early
Childhood Interventions, MR-898-TCWE, 1998.

Recent Arizona State University documents on sentencing in-
clude the following:

* N. Rodriguez, “Sequential Analysis Among Minority Criminal
Offenders: The Road to Becoming a Persistent Violent Of
fender,” Corrections Management Quarterly, 4(1), 2000, 28-35

* N. Rodriguez, “The Impact Of ‘Strikes’ in Sentencing Deci-
sions: Punishment for Only Some Habitual Offenders,” Crimi-
nal Justice Policy Review, 14(1), 2003, 106-127.

This study was conducted within the Drug Policy Research
Center (DPRC), a joint endeavor of the Safety and Justice Program
of RAND Infrastructure, Safety and Environment (ISE) and RAND
Health. RAND ISE and RAND Health are both divisions of the
RAND Corporation. RAND ISE’s mission is to improve the devel-
opment, operation, use, and protection of society’s essential built and
natural assets and to enhance the safety and security of individuals in
transit and in their workplaces and communities. The Safety and Jus-
tice Program addresses criminal justice issues, including sentencing
and corrections policy, firearms, community violence, and drug pol-
icy. Inquiries regarding the mission of the DPRC may be directed to:

Peter Reuter
Co-Director, DPRC
RAND ISE

1200 South Hayes Street
Arlington, VA 22202
703-413-1100
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Summary

Introduction

In 2000 and 1996, respectively, California and Arizona voters ap-
proved ballot initiatives that altered the prosecution of certain drug
offenders and sought to make treatment more widely available. The
voters were motivated by a mix of factors, including the perceived
expense of incarceration, a desire to ensure imprisonment of violent
offenders, the perceived harshness of drug sentences for low-level,
particularly marijuana, offenders, and the lack of treatment availabil-
ity for drug users. According to the California Legislative Analyst’s
Office, under Proposition 36 “an offender convicted of a ‘nonviolent
drug possession offense’ would generally be sentenced to probation,
instead of state prison, county jail, or probation without drug treat-
ment.”! In Arizona, the Drug Medicalization, Prevention and Con-
trol Act of 1996 (Proposition 200) established mandatory drug
treatment for individuals convicted of possession or use of a con-
trolled substance. Generally, both reforms were expected to divert
minor, nonviolent drug offenders from incarceration (both jail and
prison) to treatment. Although jailing of low-level drug offenders re-
mains a major national issue, we focus here on offenders sentenced to

! California Legislative Analyst’s Office, review of Proposition 36, http://www. lao.ca.gov/
ballot/2000/36_11_2000.html, accessed on March 8, 2005.

xiii
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prison for two reasons. First, the reform in California was expected to
save far more resources ($200 million to $250 million) in prison costs
than in jail costs ($40 million).? Second, the consequences of a prison
sentence are often more severe than the consequences of a jail sen-
tence, as measured by impact on family, employment prospects, and
other social functioning indicators.

Although the initiatives passed overwhelmingly in both states,
little was known about drug offenders who received prison sentences
other than their increasingly large share of the prison population.
Prosecutors asserted that they were already treating such drug offend-
ers fairly by making appropriate referrals to treatment and substantial
use of plea-bargains. Prosecutors’ patterns had not been carefully ex-
amined, so it was unknown whether low-level drug offenders in
prison had a violent or lengthy criminal history that made prosecutors
reluctant to drop the low-level drug charge, whether the quantity or
type of drug involved influenced the prosecution pattern, and
whether there were differences across racial groups in the prosecution
of low-level drug offenders.

This study set out to fill in gaps in our knowledge about the
prosecution of imprisoned low-level drug offenders and how such
prosecutions might be affected by diversion reform initiatives. It was
designed to assess what proportion of offenders had merely “smoked a
joint” (that is, their true underlying drug crime was minor) and had
no or minimal prior record (that is, they were first-time offenders)
versus the proportion who had been charged with a more severe
crime and engaged in plea-bargaining or who had a severe criminal
record. Answering these questions is important because the ballot ini-
tiatives were generally intended to divert the former category of of
fender from the prison track, and the anticipated savings were ex-
pected to come from these diversions. To accomplish the aims of the
study, we do the following:

2 California Legislative Analyst’s Office, review of Proposition 36.
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o Characterize the prosecution of drug possession and other low-level
offenses relative to drug sales and other nonpossession offenses. For
example, do such offenders have extensive criminal histories?

o Examine how marijuana is treated relative to other drugs. Are
marijuana cases being prosecuted “too harshly,” as some have
argued?

 Examine whether plea-bargaining practices are influenced by race.
If so, are certain racial groups are more likely than others to re-
ceive more lenient or severe treatment by prosecutors?

o Examine what factors influence plea-bargaining behavior and plea-
bargaining outcomes. Plea-bargaining is the standard and widely
accepted process under which both prosecutors and offenders
negotiate, typically to effect sentencing on a lesser offense rela-
tive to the offender’s initial arrest and filing charges. In accept-
ing the plea-bargain, both sides forgo the uncertainty of a trial
outcome—the prosecutor obtains a sure conviction and the of
fender avoids the possibility of a lengthier prison sentence.

o Analyze whether Proposition 200 has brought about changes in
drug prosecution patterns, given Arizona’s longer experience with
a reform initiative.

Study Design and Methodology

The definition of low-level drug offense for the California portion of
the study was drawn from the language of Proposition 36 and modi-
fied to correct for, or incorporate, ambiguities, errors, and omissions.
In Arizona, similar methodology was applied, resulting in a definition
of “low level” that included drug possession, drug use, and parapher-
nalia offenses.

In California, the research team drew a sample from the more
than 23,000 offenders imprisoned on low-level drug offenses from
specified urban counties in 1998 and 1999, the last years of sentenc-
ing activities prior to the emergence of the Proposition 36 campaign
in California. In Arizona, data were available electronically for the
4,931 low-level drug commitments that occurred between 1996 and
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2000. This four-year span includes a period prior to and after imple-
mentation of Proposition 200.

For both California and Arizona, the researchers developed an
offense severity index for past arrests and convictions, a criminal his-
tory index, and a measure of the plea-bargaining that occurred in the
offender’s case. The plea-bargaining measure was defined as the dis-
tance along the severity index between arrest charges and charges at
conviction. The team also collected data on sociodemographic char-
acteristics that might have influenced prosecution, including race,
age, gender, employment status, and county. The type of drug was
obtained from the prosecution records. In California, the quantity of
drug could be obtained from records, but in Arizona the team had to
utilize more general quantity measurements (for instance, “baggies”
or “rocks”).

Drug Prosecutions Resulting in Prison Terms in the
Pre-Proposition Eras

Imprisoned Low-Level Drug Offenders in California

The California population consisted primarily of males who were un-
employed at the time of their offense. Approximately one-third were
black, one-third were Latinos, and almost one-third were white.
Nearly 30 percent were on probation at the time of their offense. Al-
most 50 percent of the cases involved cocaine and fewer than 3 per-
cent involved marijuana only. Approximately 7 percent originated at
arrest as drug transportation or sale cases. Offenders had an average of
9.8 prior arrests and 3.9 prior convictions (with a sum severity score?
of 195 for prior offenses) in their record. Low-level drug offenders
had an average of 3.4 charges filed by prosecutors and had received
sentences averaging 29.4 months.

3 Each previous conviction offense is given a score from 1 (low severity) to 74 (high sever-
ity). The sum severity score for an individual is the total of these scores for each previous
conviction. For the California sample, the offenders averaged 3.9 previous convictions with a
sum severity score of 195. Thus, each of the 3.9 previous convictions had an average severity
score of 50, which represents a relatively severe felony.
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Key research findings include the following:

* Sixty-eight percent of those in prison on a drug sales charge had
a previous drug conviction (78 percent had a previous convic-
tion of some sort); 72 percent of those in prison on a non-sales
charge had a previous drug conviction (98 percent had a previ-
ous conviction of some sort).

* Plea-bargaining from a drug sales charge to a non-sales charge
was relatively rare: Only 11 percent of those convicted on non-
sales charges had originally been charged with a drug sale or
transport offense. This pattern did not differ across drugs, in-
cluding marijuana.

* Cases involving large amounts of drugs (200 grams and over)
were likely to start out and remain sales cases; instances involv-
ing smaller amounts either originated as sales cases but were dis-
posed of as non-sales cases or originated and ended as non-sales
cases. The median marijuana offender had 246 grams at arrest
and the median cocaine offender had 46 grams at arrest.

* Imprisoned non-sales offenders had more severe criminal histo-
ries than imprisoned sales offenders. This finding holds true
even when type of drug and county of prosecution are con-
trolled for. On average, however, cocaine offenders had roughly
twice as many criminal convictions in their history as marijuana
offenders.

* By drug type, 60 percent of imprisoned marijuana offenders had
a previous drug conviction of one sort or another (79 percent
had a prior conviction of some kind). In contrast, 70 percent of
cocaine offenders had prior drug convictions (97 percent of
them had prior convictions of some kind).

* Drug type, but not race, seemed to influence charge reductions,
with marijuana offenses most frequently resulting in a reduction.

Imprisoned Low-Level Drug Offenders in Arizona

In Arizona, 81 percent of low-level drug offenders were male. The
majority were white, followed by Latinos and blacks. Seventy percent
were unemployed at arrest. Nearly 60 percent were probationers.
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About 13 percent of all imprisoned low-level drug cases were for
marijuana, about 25 percent for dangerous drugs, about 33 percent
for narcotic drugs, and about 25 percent for paraphernalia. Prior to
Proposition 200, offenders had an average of 8.32 prior arrests and
17.1 prior offenses in their record (with a sum severity score of 671.5
for prior offenses).* On average, low-level drug offenders in the
weighted sample were sentenced to prison for 1.9 years pre-
Proposition 200.
Key findings include the following:

* Drug quantities were not consistently and accurately recorded as
part of the case files, but narratives from police arrest records in-
dicate that the overwhelming majority of sale, transportation,
and importation offenses appeared to involve large quantities.

* Most case adjustments took place from the time of arrest to
prosecution. Offenders with more extensive and serious prior re-
cords were more likely to have the charges reduced. Conversely,
the less extensive the prior record, the more likely offenders were
to have charges added from arrest to prosecution.

* Between arrest and prosecution, marijuana offenders were less
likely than other drug offenders to have a change in charges or
in sum severity score.

* The number of charges from arrest to prosecution decreased for
a larger percentage of Latinos convicted on marijuana and dan-
gerous drug offenses than for whites and blacks. Charges were
reduced for fewer blacks convicted of narcotic drug offenses
than for other ethnic groups. White offenders experienced the
most case adjustments.

* For probationers, most plea-bargaining activity took place from
the time of the probation revocation to prosecution. Charges
were more likely to decrease for probationers with the fewest
and least severe criminal records. Conversely, charges were more

4 A single arrest can include multiple offenses.
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likely to increase for probationers with more extensive and se-
vere criminal records.

Factors Influencing Plea-Bargaining

California prosecutors first file the arrest charges and may also file
additional charges and enhancements before plea-bargaining begins.
Thus, negotiated reductions in charges occur between the filing of
charges and sentencing. In Arizona, on the other hand, plea-
bargaining occurs between the arrest and the filing of charges.

In California, age, drug type, county, and the number of charges
filed were significantly associated with patterns in reduction of
charges. Surprisingly, the number of prior convictions was not a sig-
nificant factor in the likelihood of experiencing charge reductions.

In Arizona, charge severity scores tended to decrease more for
males than for females, and charges were more likely to be decreased
for employed offenders than for unemployed offenders. Higher rates
of plea-bargaining or case adjustments were more likely in dangerous
drug and paraphernalia cases than in marijuana cases. Cases with a
drug sale charge at arrest were more likely to involve a charge severity
score decrease; charge severity scores tended to decrease as the num-
ber of counts increased. Charge severity scores for offenders with
more extensive prior records were more likely to decrease than to re-
main the same.

Summary and Policy Implications

Severity. The evidence supports the hypotheses of prosecutors
that, prior to the implementation of Proposition 36 and Proposition
200, offenders convicted on low-level drug charges generally had
more severe criminal histories, were involved with harder drugs (co-
caine, heroin), or were caught with substantial quantities. The find-
ings support prosecutors’ contention that low-level offenders receiv-
ing prison sentences had more serious and extensive criminal histories
than the “low-level” conviction label suggests.

In California, people imprisoned on non-sales charges (primarily
possession) had more severe criminal histories than those imprisoned
on sales charges, suggesting that criminal history is an aggravating
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factor that helps equalize the severity of sales and non-sales offenses in
the eyes of the law. In Arizona, low-level offenders were arrested with
relatively large quantities of drugs and allowed to plead down to low-
level offenses, distorting the true nature of low-level drug offenders in
prison.

Marijuana Offenders. The treatment of marijuana offenders is
less clear. In California, the small number of marijuana offenders
generally had less severe criminal histories (as measured by the num-
ber of arrests and convictions and the severity score of arrest charges
and convictions) but larger quantities of drugs. Thus, quantity may
be playing a role in increasing the severity with which marijuana of-
fenders are being treated.

Although there were proportionately few marijuana offenders in
Arizona, marijuana cases were also characterized by offenders’ exten-
sive and severe criminal history records. Arizona marijuana offenders
averaged 10 prior arrests and 17 prior offenses. A qualitative review of
drug quantities shows that a substantial percentage (about 17 per-
cent) of Arizona’s low-level drug offenders were originally arrested for
offenses that included sales, transportation, and importation of drugs.
These findings depict an imprisoned population with far more severe
drug offenses than the one portrayed in prior studies. Taken together,
they serve as evidence that marijuana offenders are not first- or
second-time offenders and are not treated more “harshly” or more
“leniently” than other drug offenders.

Race/Ethnicity. A bivariate analysis of pre—Proposition 200 data
in Arizona shows that race and ethnicity played a role in charging de-
cisions, with whites having more case adjustments than blacks or La-
tinos. However, once multivariate analyses were conducted, the race
effects disappeared and there were no racial/ethnic disparities in plea
outcomes prior to Proposition 200. Gender, employment status, and
legal criteria (e.g., drug sales, paraphernalia cases, dangerous drugs,
and prior record) were the significant predictors of plea outcomes.
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Did Prosecution Patterns Change After Ballot Reform in
Arizona?

At the time the research was funded, a before-and-after examination
of the initiative’s effects was possible only in Arizona. In Arizona, we
examined the following questions: (1) Were offenders’ prior records
more severe and lengthy after enactment of the proposition? (2) What
was the overall prevalence of plea-bargaining? (3) Did sale and para-
phernalia charges have a direct influence on plea outcomes
post—Proposition 2002 Concerning the first question, we would ex-
pect a reduction in the overall severity of offense indices for incarcer-
ated offenders because Proposition 200 excludes violent offenders.
The second question addresses whether offenders no longer see
treatment as an incentive to plead and are now less willing to accept a
plea to dispose their cases. The third question was examined to see if
sale charges increased and produced more severe plea outcomes. We
also tested whether paraphernalia charges increased post—proposition
200 as a new mechanism to encourage plea-bargain opportunities.

Findings

After Proposition 200, the proportion of females and blacks and the
proportion of paraphernalia cases in the imprisoned population in-
creased, whereas the proportion of marijuana and probation offenders
decreased. Key analytic findings include the following:

* Except for paraphernalia cases, charges were more likely to de-
crease in the post—Proposition 200 environment, regardless of
drug type.

* Post-proposition data show that offenders’ prior records were
more extensive and severe in nature and less varied across the
range of severity scores. In the plea-bargaining phase, severity
scores were more likely to decrease pre—Proposition 200.

* Although it is difficult to assess whether prosecution patterns
changed by race after implementation of Proposition 200, the
data do indicate that Latinos were treated more severely than
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other racial/ethnic groups, a finding that must be caveated by
the small number of cases for this comparison.

Policy Implications

Prosecution and sentencing patterns changed in Arizona after passage
of Proposition 200. Offenders incarcerated after Proposition 200 had
more extensive and severe criminal records. Evidence of post-
Proposition 200 “hardening” in the processing of low-level drug of-
fenders is reflected in the finding that the proportion of prosecuted
and imprisoned drug cases involving paraphernalia cases increased
after Proposition 200. The uncertainty regarding how paraphernalia
cases should be processed—at least until Arizona’s Supreme Court
decides the issue—may be the reason for such an increase. (Some ju-
risdictions treated paraphernalia cases as eligible for treatment under
the new law; others excluded them altogether.)

Our data analysis reveals that, after Proposition 200, the more
extensive an arrestee’s criminal history, the more severe the charges
were likely to be. Thus, a prior record may now serve to enhance
rather than reduce punishment (the latter was the case prior to the
implementation of the proposition). Interestingly, the proportion of
marijuana offenders not only decreased after implementation but
those offenders were also far less likely to have an increase in severity
from arrest to sentencing. Post-proposition prosecutorial decision-
making processes appear to be characterized by decreased severity for
marijuana cases, increased severity for paraphernalia cases, and in-
creased severity for cases with extensive prior records.

Some have argued that the marked increase in the prosecution
and incarceration of paraphernalia offenders after Proposition 200
was a way to circumvent the intent of the proposition. However, in-
carcerated paraphernalia offenders share many of the same character-
istics of other low-level drug offenders—they have extensive criminal
histories. In sum, it does not appear that new prosecution practices
after Proposition 200 had the effect of blocking the diversion to
treatment of drug offenders or resulted in the incarceration of large
numbers of nonserious offenders.
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Lessons from California and Arizona

This study set out to fill in gaps in our knowledge about the prosecu-
tion of imprisoned low-level drug offenders. What are the characteris-
tics of low-level drug offenders who end up in prison? What is the
role of plea-bargaining and what factors affect it? Do outcomes vary
systematically by race and ethnicity? Finally, what effect did passage
of Proposition 200 in Arizona in 1996 have on drug prosecution and
imprisonment?

Plea-bargaining for drug offenses that result in prison sentences
appears to be used in a manner consistent with prosecutorial practices
aimed at incarcerating drug offenders who are perceived to present a
greater threat to the community due to criminal involvement or in-
volvement in more serious forms of drug offenses. In our samples, the
low-level drug offenders in prison are often much more serious
offenders than the “low-level” label implies. Indeed, imprisoned low-
level drug offenders tend to have criminal histories reflecting their
involvement in a variety of criminal offenses, cases involving large
quantities of drugs, or both.

Additionally, given that the pathway to incarceration for the
majority of Arizona’s low-level drug offenders is probation, there is a
need for additional research to examine the decisionmaking practices
that lead to probation revocation and incarceration. Research will
need to go beyond the prosecution function and examine the role of
probation officials in making those decisions as well as the decision-
making processes that lead to chain of events culminating in the in-
carceration of low-level drug offenders.
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CHAPTER ONE
Introduction

In 2000 and 1996, respectively, California and Arizona voters ap-
proved ballot initiatives with the potential to have far-reaching effects
on how the criminal justice system handles drug offenders. The pas-
sage of these initiatives was largely motivated by a growing belief
among both advocacy organizations and voters that there is some-
thing wrong with drug sentencing. Examples of the “wrongs” claimed
include the expense of incarcerating drug offenders relative to violent
criminals, the harshness (length, certainty, etc.) of drug sentencing,
and the harshness with which marijuana offenses were treated. There
were concerns that too many first-time drug offenders were going to
jail and prison for possession or other low-level offenses. Advocates of
the types of reforms embodied in propositions 36 and 200 expect that
the diversion of minor, nonviolent drug offenders from incarceration
to treatment will reap benefits in the form of reduced criminality and
reduced substance abuse. Opponents of these reforms typically point
to the countervailing argument: Offenders with criminal tendencies
bypass incarceration and are put on the streets where they can com-
mit additional crimes.

The objective of this report is not to examine the fundamental
question of whether diversion to treatment reduces criminality or
substance abuse or places criminals on the streets, nor even to assess
the efficacy or effect of the reform initiatives. Rather, the objective is
to examine the course by which offenders ended up in prison on low-
level drug charges in California and Arizona, two states that sought
through ballot initiatives to reduce the severity with which drug of
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fenders are treated. The jailing, as opposed to imprisonment, of low-
level drug offenders is an important issue, but one that is not ad-
dressed in this document. We focus on imprisoned offenders both
because of the higher anticipated savings ($200 million to $250 mil-
lion for prisoners, according to the California Legislative Analyst’s
Office [LAQ], as opposed to $40 million for jails) and because the
consequences of imprisonment (loss of voting privileges, family dis-
ruption, reduced employment prospects) tend to be more severe than
for jail.!

Do such prisoners have severe criminal histories? In cases that
are alike except for the drug involved, do marijuana offenders have
more or less severe criminal histories than other drug offenders? In
conducting this examination, we highlight a stage of the criminal jus-
tice system—prosecution—that rarely receives scrutiny. In particular,
we examine whether plea-bargaining practices facilitate or hinder the
processing of imprisoned low-level drug offenders in these two states.

This study has five objectives:

* To characterize the prosecution resulting in prison sentences of
drug possession offenses relative to drug sales and other nonpos-
session offenses.

* To examine how marijuana is treated relative to other drugs.

* To explore the racial implications of drug sentencing and plea-
bargaining practices.

* To examine what factors influence plea-bargaining behavior and
plea-bargaining outcomes.

* To analyze whether Arizona’s Proposition 200 has brought
about changes in drug prosecution patterns that result in prison
sentences.

I Cost savings estimates are found at California Legislative Analyst’s Office, review of Propo-
sition 36, accessed at http://www.lao.ca.gov/ballot/2000/36_11_2000.html on March 8,
2005.
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Trends in Drug Sentencing

Over the course of the past two decades, two ineluctable facts about
the U.S. criminal justice system have emerged. Perhaps most obvi-
ously, drug offenders constitute an increasingly large portion of the
prison population, according to the Bureau of Justice Statistics (BJS)
(2000). Drug offenders constituted 21 percent of all sentenced state
inmates in 1998 and accounted for 19 percent of the total growth in
state inmates from 1990 to 1998. Perhaps less obviously, drug of-
fenders are, with greater certainty, serving longer sentences behind
bars. These patterns occur in an environment where a small percent-
age of criminal offenses go to trial and a large percentage of offenses
are settled through some form of negotiation, that is, in an environ-
ment where plea-bargains are common (Forst, 1995; Tonry and Cof-
fee, 1992).

A number of factors helped form these sentencing patterns. In
1986 the federal government enacted a substantial shift in drug sen-
tencing that was intended to focus on drug trafficking and distribu-
tion (United States Sentencing Commission, 1995). The new federal
sentencing policy was linked to the drug quantities—measured in to-
tal weight, including adulterants—involved in the transaction. Con-
victions involving drug quantities at or above certain threshold
weights triggered sentences of predetermined length (the mandatory
portion), of which a specified amount of time had to be served before
the individual could be released (the minimum portion). These sen-
tences can be applied to defendants who are convicted solely of drug
possession and who have no other criminal history. Many states later
modified their sentencing statutes based on the federal model. For
example, although New York had strict drug sentencing laws dating
back as far as 1973, the state lowered the weight thresholds for co-
caine and crack in 1988, a move that resulted in even stricter sen-
tences. By 1995, 14 states distinguished between crack and powder
cocaine; 21 had enacted sentencing guideline systems; and 32 had
some form of mandatory minimums (United States Sentencing
Commission, 1995), California and Arizona among them. Although
the sentences are mandatory and linked to quantitative thresholds,
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some also contain a safety valve that prevents the sentences from be-
ing imposed unless the court is satisfied that the offender was sub-
stantially involved in planning, directing, executing, or financing the
underlying offense. The language is intended to provide relief for of-
fenders who, for example, unknowingly transported large quantities

of drugs.?

The Push for Reform

The rigidity of the drug sentencing structures that emerged in the
1980s and 1990s has spawned much criticism and, lately, the forma-
tion of advocacy groups leading efforts at reform.3 Advocacy organi-
zations have noted that mandatory sentencing provides multiple op-
portunities for inequities, including the potential for racial disparity
in sentencing outcomes; disproportionate disenfranchisement of mi-
norities from voting privileges; variations in sentencing by drug type;
and the severity of drug sentences relative to crimes with direct vic-
tims (Human Rights Watch, 1997; Norris, Conrad, and Resner,
1998; Sentencing Project, 1998).

The rigidity of mandatory minimum sentences, the concerns
about racial disparity in drug prosecutions, and the concerns about
the treatment of marijuana offenders have stirred public concern and
spurred the development of organized efforts to address these policy
issues. In California and Arizona, residents approved ballot initiatives
with potentially far-reaching consequences for drug sentencing. In
both cases, the initiatives were sponsored by organized individuals
and groups intent on achieving drug reform.

2 For more on safety valves and a review of the federal safety valve, see Bernstein (1995).

3 See for example the Campaign for Treatment Not Jail, at www.treatnotjail.org, and Fami-
lies Against Mandatory Minimums, at www.famm.org.

41n Arizona, the initiative was sponsored by The People Have Spoken (formerly Arizonans
for Drug Policy Reform) and funded by George Soros, Peter Lewis, and John Sperling.
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California and Proposition 36
Prior to the October 2000 election, the California Legislative Ana-
lyst’s Office developed a short definition of Proposition 36:

Under this proposition . . . an offender convicted of a “non-
violent drug possession offense” would generally be sentenced
to probation, instead of state prison, county jail, or probation
without drug treatment.’

The initiative passed overwhelmingly—G61 percent to 39 percent
and represented in part, a backlash to California’s Three Strikes sen-
tencing program. Effectively, Proposition 36 is a post-conviction pro-
gram that diverts eligible offenders from prisons, jails, and nontreat-
ment probation sentences to probation with terms of treatment.
Proposition 36 directly addresses simple drug possession and drug use
offenses. There are other offenses that the initiative’s language ap-
peared to incorporate, at least in part, or that did not exist under
California penal codes. For example, the language of the proposition
described an offense—transportation of a controlled substance for
personal use—that did not exist in statute law. Offenders previously
convicted of violent or serious crimes, individuals concurrently con-
victed of a felony other than a nonviolent drug possession offense,
and individuals concurrently convicted of a misdemeanor not related
to the use of drugs are ineligible for Proposition 36.

Arizona and Proposition 200

In Arizona, the Drug Medicalization, Prevention and Control Act of
1996 (Proposition 200) established mandatory drug treatment for
individuals convicted of possession or use of a controlled substance.
Shortly after its passage, the Arizona legislature repealed the act and
proposed propositions to limit those defendants who would be eligi-
ble for mandatory treatment. The sponsors of Proposition 200 coun-
tered such actions with an initiative to reject the legislature’s pro-
posed changes. During the 1998 election, the voters rejected the

5 California Legislative Analyst’s Office, review of Proposition 36.
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legislature’s proposed changes and the original terms of the act were
once again in force.

Although Proposition 200 was intended to provide treatment
for drug offenders, paraphernalia cases were not specifically addressed
in the act. Given no clear indication on how paraphernalia cases
should be processed, jurisdictions handled such cases in varying ways.
Some jurisdictions regarded paraphernalia cases alone as eligible for
treatment or eligible only when they involved possession or use of
controlled substances; others excluded paraphernalia cases altogether
from the treatment eligible provisions. These different interpretations
regarding the applicability of mandatory drug treatment in parapher-
nalia cases led to two divergent decisions from Division I and Divi-
sion II of the Arizona Court of Appeals. In 2001, the Arizona Su-
preme Court ruled that mandatory drug treatment applies to
paraphernalia cases “where the presence of paraphernalia is associated
only with personal use by individuals simultaneously charged, or who
could have been simultaneously charged, with possession or use under
13-901.01.76 Although some paraphernalia cases were included in the
Proposition 200 provision, the Arizona Department of Corrections
(AZDOQC) reported an increase in the commitment of paraphernalia
offenders after the enactment of Proposition 200.

The California and Arizona initiatives address two particular as-
pects of drug sentencing. Perhaps most importantly, they address the
issue that drug sentencing is “too harsh.” The initiatives address the
issue of sentencing harshness by generally making possession and
other low-level offenders with nonviolent records eligible for diver-
sion from prison to community-based treatment. In addition, the ini-
tiatives implicitly seek to distinguish marijuana offenses from other
drug offenses, since marijuana offenses tend to cluster at